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# 53 3/10/68
Memorandum 68-33

Subject: Study 53 - Personal Injury Demages {Assembly Bill No. 19)

The Senate Judiciary Committee heard Senate Bill No. 19 on March
7 and declined to take action on the bill. Instead, the Committee
suggested that the Commission consider the objections raised by the
State Bar and the Califorrpia Trial Lavyers Association.

Ule attach & copy of the Commission's Annual Report. The Recom-
mendetion on Personal Injury Damages is contained on pazes 1389-1402.
We also attach a copy of Assembly Bill No. 19.

The following is an analysis and staff recommendstion concerning

the objections to the bill.

State PBar Objection

The State Bar is concerned that the rule stated in Section 169.3
does not meke a personal injury damage recovery community property to
the exient that it reflects earnings prior to divorece or separate
mainienance. At the hearing, the smendment set out in Exhibit I (pink)
was offered and adopted by the Commitiee. Later in the lhearing, some
members of the Committee expressed concern that the amendment would
create procedural problems in divorce and separate maintenance cases,

The substance of the State Bar amendment is logical. That portion
of a personal damage recovery which is reasonably atiributable to the
loss of community property earnings should be subject to Cisisiem,

Just as the actual earnings themselves would be. The amencinent
reflects the same policy that caused the Commission to add subdivision

(b) to Section 169.3. Accordingly, the staff recommends chat the bill
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be amended to add the following additional subdivisions to Scection
169.3:

(c) DNotwithstanding subdi-ision (a), that portion of the
moiey or other property described in subdivision (a) which is
reasonably attributable to the loss of community property earn-
ings of the injured spouse shall belong to the spouses in equal
shares unless they otherwise agree.

(A} Unless the spouses otherwise agree as to the amounts
that the spouse of the Injured spouse is entitled Lo recover
under subdivisions {b) and {c):

(1)} If the money or other property described in subdivision
(a) is received in satisfaction of a judgment, the court in which
the judgment is rendered shall determine the amounis that the
spouse of the injured person is entitled to reco.er under sub-
divisions (b) and (e).

(2) If the money or other property described i subdivi-
sion (a) is received pursuant to an agreement for the setclement
or compromise of a claim for the damages for personal injuries,
the court in which the divorce or separate maintenance action is
pencing or in which the divorce or separate mainitenance vas
granted shall determine the amounts that the spouse of the
injured person is entitled to recover under subdivisions (b) and

{c).

{(3) In any other case, the amount that the spouse of the
injured person is entitled to recover under subdivisions {b) and
(c) shall be determined in an action brought for that purpose.

{e) Notwithstanding any other provision of lav, the court

in which the divorce or separate maintenance action is brought

may impese a lien or trust upon & future Judgment or recovery for

personal injuries of a spouse o secure payment of the amounts
that the spouse of the injured person is entitled to recover under
subdivisions {b) and (c). The remedy provided by this subdivision
is not the exclusive remedy for the enforcement of the rights of

a spouse under this section.

The staff recommends that the money or other property reasonably
attribucable to the loas of commmity property earnings of the injured
spouse be divided equally unless the spouses otherwise agree. The
State Bar draft would divide the amount equally "unless the court
othervise orders." We believe the State Bar rule would make it more

likely that the parties would be unable to agree upon the amount to

.




which each is entitled and the rule would therefore recuire court
determinaiion of such amounts.

The State Bar supports the bill except for Section 169.3. With
the above amendment, we believe that the State Bar would support the

bill.

California Trial Lawyers Association Objection

The California Trial Lawyers Asscociation believes that the biil
is a zood Pill except for one provision. The Association is concerned
that the rule governing the dispositica of a personal injury damage
recovery on divorce or separate meintenance gives the court too much
discretion. The Association is concerned that notwithsianding the
rule stated in subdivision (c) of Section 146 of the Ci-il Code {First
section of bill}, the court will award the mejor portion of the
recovery o the spouse of the injured spouse. The Association suggested
that the bill be amended to provide that in no event mey the court
award more than half of the personal injury damages reco.ery té the
noninjured spouse. Members of the Committee expressed the view that
even this rule is too favorable to the noninjured spouse in case of &
divorce or separate maintenace action_brought shortly atfter the recovery
for personal injuries.

The staff recommends that the Commission accept the Association's
suggested limitation and we hope that the members of the Committee can
be comvinced that this 1s a sufficilentc limitetion on the court's
discretion.

Respectfully submitied,

John H. DeMoully
Executive Secretary
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The following draft amendments are subsittoed by the stafrf
of ‘CAJ (without having been approved by CAJ or the Boerd):

Amend CC 165.3 (new) mas follows: .
B1ll, p. 4, lire 37, before sec. &, insert
{c) Notwithsyending suvdivision (a), that portion of the
recovery of & spoussc dsceribed in subdiviszon {a) which is
reacsonably asttributeble to loss of community »roperty sarn-
ings snell belong to the spousen in equal shares &3 tenanis
.in common uniess the court, in aceord with the principles of
~subdavision {r) of section ld6,otherwise orders or the parties
with the approval of the c¢rurt, have othewwise agreed,
{d) Rotwitrastanding any other law, the court zay impose a
lien or trust upon a futumv judgment or recovery ror persomi
injuries ¢f 3 spouse tc CRITY out the purposss ol subdivisions
{a) and (b} , provided, susi: remedy shall not be deemed tae
eXclusive ;paeéy for enforeswnt of the rights of a spouse,
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7 Now lubdivinlonsic) 18 intenddt! to state the applicable
principies, in ﬁ zore equitable mar .3 than in Washington v,
Washington, 47 Cal. 24 249 (1956). lowever, the court is given
authority over the cause of action (vse reference Lo section 146},
Nev asubdivision {d) 15 interded %o give authority to create
an interest in proceeds, despite ihe {énerul rale against ussignian
of 8 cause o. actios fopr paroondl ajurdse, kKluo, uhé autnoriiy
can D& us8d, whers wne nuacssanc fustuined tae wnjuk.es,. tc guve
ascardity o rfature aliaony payk aaty, 19 W codrt [oliows tie

suggeslion i the Weaflaguos cazr Jor Shis dLspo3iulon.
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